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SAFE New Regulation Promotes Discretionary Settlement
of FIEs’ Capital Nationwide

On April 8", 2015, the State Administration of Foreign
Exchange (“SAFE”) released the Circular of the State
Administration of Foreign Exchange on Reforming the
Administration of the Settlement of Foreign Exchange Capital
of Foreign-invested Enterprises (Huifa [2015] No. 19) (the
“Circular”). Compared with the Circular of the State
Administration of Foreign Exchange on Issues Concerning the
Pilot Reform of the Administrative Approach to the Settlement
of Foreign Exchange Capital of Foreign-invested Enterprises in
Certain Areas (Huifa [2014] No.36) (the “Circular 36”) issued
in 2014, the Circular further promotes discretionary settlement
of foreign investment enterprises’ foreign exchange capital
nationwide. The Circular will be effective on June 1%, 2015.

L Discretionary Settlement of Foreign Exchange
Capital of FIEs in Place of Payment-based Settlement

The Circular adopts the approach in the Circular 36 that allows
foreign-invested enterprises (“FIEs”) to settle foreign exchange
capital at their discretion and promotes such approach
nationwide. FIEs may, according to actual business need, settle
with a bank the portion of foreign exchange capital in its capital
account after completing capital contribution registration. The
proportion of discretionary settlement of foreign exchange
capital is temporarily set at 100%. Thus, FIEs in the non-pilot
zone can also enjoy discretionary settlement of foreign
exchange capital instead of the payment-based settlement
specified in the Circular on Operational Issues relating to
Administration of payment-based settlement of Foreign
Exchange Capital of Foreign-invested Enterprises (huizongfa
[2008] No. 142) (the “Circular 142”).

Meanwhile, as SAFE also cancels the non-monetary capital
contribution registration and authorizes the banks to directly
handle the monetary capital contribution registration as
specified in the Circular on Further Simplifying and Improving
Foreign Exchange Administration for Direct Investment (Huifa
[2015] No. 13), it means that the capital contribution
registration, as the previous step of discretionary settlement of
foreign exchange capital, has also been materially simplified.

1L Facilitate Domestic Equity Investment of FIEs
with Settled Foreign Exchange Capital

The Circular carries forward the practice in the Circular No. 36
that allows FIEs to carry out domestic equity investment with
their settled foreign exchange capital.

The Circular provides that other than by means of transferring
the same foreign currency to the reinvested enterprise, FIEs
with investment as their main business (“Investment FIEs”)
are also allowed to directly settle their foreign exchange capitals
and transfer that amount into the basic account of an enterprise
being invested, provided that the relevant domestic investment
project is real and compliant. Before the Circular takes into
effect, the enterprises invested by Investment FIEs in non-pilot
zone shall first open a special account to receive domestic
reinvestment fund in the same foreign currency, and then settle
the same foreign currency into RMB for usage under the
payment-based settlement rules. Therefore, instead of
settlement by the enterprises being invested, the Circular
advances the foreign exchange capital settlement to the
Investment FIEs’ level.

The Circular further provides that FIEs other than Investment
FIEs (“Ordinary FIEs”) can also use the RMB funds derived



B, RE2ERERKRRT 142 XX TABRA WL
BARMAETH/HATRARBUELE RS

3. LB ARTRESARNATEL

CEH) @8 THERAL WL LFBARTEATER
HER K AENERAREAELLAABARTREFFE
ERHEATRLLELEBREZAREFRERENZILNX
Ho XEBEXHNAE—H , M6EXRHE , BlER
RMAMNBERIT T ZHTE, FUNERET , — M
ARBUHITRESR , HEETENRELRESRE"
FHINREZRETEN  ABLTRRP-RUEARD
UHELECERESERE =F , BLA—REAR LT
BEABRRIRENAZIRANRG, BREZEAN,
ERFE 2000 FRMAH T (R THABRARUWIRAREN
ZIME) (“C(ETHE) ")  EESEHNEBRAHRA
EURRRRETH , (E1TAE) K97 —MENARD
WRBFEMESNE R, T —REARRL , BROEA
BRETHAATREAELECETIL , RAFEARET
BThULEEEEZANZEH,

FEIEZNR, (BH) MRT 365X, BELHLHFMNK
FPRXHEEFEMT ITRARRRERE TR, 3
BERENMS@ETEANIH EHIIRR , SUFXFTE
— RN R A TAELEBE 2 UG CHFI AR R
HNREEXMRARRIRER. BR , £T (BA) NAR
BTE36SN—BNAEER , ABRACLERESLELT
FEREEEAARNMNEERE , (BA) EEEEM
BRI AR A RS TR SR ITREARPURE RS
MARFBEAERE - THNBE,

© LBt RIMESFT Martin Hu & Partners Attorneys at Law
BEXNAGEEIEZENRE , TANET TR AN E
ITESNEMEZEELREN. WETHRESEE X
WER R A BITESFR ( info@mhplawyer.com )

#eak : EEETORRIIXE @ 1155 SRREER L
B8

HB4R : 201204

EBiE : +86 21 50101666
f£E : +86 21 50101222
BR4F : info@mhplawyer.com
MIHE : www.mhplawyer.com

mhp

MAHRTIN HU & PARTNERS

from capital settlement to carry out domestic equity investment
in addition to transferring the same foreign currency to the
reinvested enterprise. An enterprise to be invested shall first go
through domestic reinvestment registration and open a
corresponding account for pending foreign exchange settlement
payment (the “Pending Account”) subject to relevant
supervision, after which the Ordinary FIEs settle their foreign
exchange capitals and transfer the RMB funds obtained to that
corresponding Pending Account. Such operation is in line with
the Circular 36, which removes the administrative burden of the
Circular 142 that forbids RMB funds settled by FIEs to be used
in domestic equity investment.

1. Negative List for RMB Funds Derived from
Capital Settlement

The Circular formulates a negative list for RMB funds derived
from capital settlement and specifies that FIEs shall not use the
RMB funds derived from capital settlement for expenditures
beyond their business scopes or for expenditures prohibited by
the laws and regulations of the State, which is in line with the
relevant provisions of the Circular 36. The Circular 36 had
caused a debate in respect to these provisions on whether
Ordinary FIEs shall add the word “investment” into their
business scopes. If the answer is positive and in consideration of
the practice that it’s difficult for Ordinary FIEs to add the word
“investment” into their business scopes, it is still nearly
impossible for Ordinary FIEs to use the RMB funds derived
from capital settlement for domestic investment. However,
some scholars consider that China issued the Interim Provisions
on the Domestic Investment of Foreign Invested Enterprises
(the “Interim Provisions”) in 2000 with the purpose of
encouraging and administrating domestic investment activity by
FIE, and the Interim Provisions distinguishes Ordinary FIEs and
Investment FIEs. Therefore, for Ordinary FIEs, occasional
domestic investment activity does not require expansion of the
business scope, and naturally, investment funds shall not be
deemed as expenditures beyond business scope.

We also note that, in comparison with the Circular 36, the
Circular adds “pay domestic equity investment funds”, a
parallel phrase with “expenditures within business scope”, in
the expenditure scope of the Pending Account. It seems that
Ordinary FIEs are entitled to pay domestic equity investment
funds with the money in the Pending Account beyond their
business scopes. However, in consideration that the Circular
formulates the negative list, which is the same as that of the
Circular 36, FIEs are still required to use the RMB funds
derived from capital settlement truthfully for their own
operational purposes. Hence, it is still unclear whether the
Circular has completely allowed Ordinary FIEs to carry out
domestic equity investment with settled RMB funds.
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